
 
 

IN THE COURT OF ADDITIONAL SESSION JUDGE ::: BILASIPARA ::: 

DIST. DHUBRI 

Present:-   Shri J. Borah, AJS 

Additional Session Judge,  

Bilasipara 

 

Criminal Appeal Case No- 11 of 2019 

 

Heafzur Rahman 

                                   …… appellant 

-Vs- 

1. State of Assam 

2. Amila Bewa 

           ……. respondents 

Date of hearing  :-  02-01-2021    

Date of Judgment  :- 07-01-2021 

Advocates Appeared:  

For the appellant  :-  Mr. Rabiul Islam, 

          Ld. Advocate for the appellant. 

For the respondents  :- Mr. T. Kr. Bhattacharya, Ld. Addl. P.P 

        for the State of Assam  

J U D G M E N T 

1. This Criminal Appeal 11/2019 is u/s 374 (3) of the Code of Criminal 

Procedure preferred by Heafzur Rahman, hereinafter referred to 

accused/appellant, against the judgment/order dated 14-10-2019 in GR case 

no. 955/2016 passed by the court of Sub-Divisional Judicial Magistrate (M), 

Bilasipara. 

2. The appellant’s case in brief is that on the basis of the ezahar lodged 

by the informant Amila Bewa, the Bilasipara police station registered a case 

vide Bilasipara police station case no. 620/2016 under section 448/354(B) 
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Indian Penal Code. The case was investigated and having found prima facie 

under section 448/354(B) of Indian Penal Code against the accused Heafzur 

Rahman, laid the charge sheet before the court for trial. The case was 

registered as GR 955/2016. The case was tried by the court of Sub-Divisional 

Judicial Magistrate (M) Bilasipara. Learned trial court framed charge under 

section 448/354(B) Indian Penal Code, in short I.P.C, against the accused. 

The prosecution examined four witnesses to establish it’s case. The defence 

declined to adduce evidence in defence. Learned trial court, after hearing 

argument, convicted the accused/appellant with R.I for 3 (three) years with 

fine Rs. 2000/- under section 354(B) I.P.C, in default of fine another R.I for 

15 days and R.I for 3 months under section 448 I.P.C. Both the sentences 

will run concurrently. To set off the period already in jail.  

  The appellant was aggrieved with the judgment and order of the 

court, hence this appeal is.  

3. Heard learned advocate Mr. Rabiul Islam for the appellant and Mr. T. 

Kr. Bhattacharya learned Addl. P.P for the State of Assam. 

  Mr. Rabiul Islam has submitted in his argument that the learned trial 

court did not appreciate the evidence on record properly. The decision of the 

trial court is not proper. So, the judgment and order is liable to be set aside. 

  Per contra, learned Addl. P.P has submitted that the learned trial 

court rightly decided the case. The case was proved against the accused 

beyond all reasonable doubt. So, the judgment/order is to be upheld.  

4. The prosecution case, in brief, is that Amila Bewa, the informant 

lodged an ezahar with the Bilasipara police station on 20-06-2016 informing 

that Heafzur Rahman wanted to marry her. While the informant refused his 

proposal he used to give her ill-sign. On 19-06-2016 at 12.00 at night the 

accused Heafzur Rahman entered into her bed room, torn her wearings and 

attempted to commit rape on her. Thus, the accused outraged her modesty. 

She raised hue and cry. The neighbour came and rescued her. Again on 20-

06-2016 at about 08.30 A.M, the accused went to her house and embraced 

her and outraged her modesty.  

  So, she prayed for necessary action against the accused. 

 The Bilasipara police station received the ezahar and registered as 

Bilasipara P.S case no. 620/2016 u/s 448/354(B) I.P.C. The case was 

investigated and having found prima facie u/s 448/354(B) I.P.C against the 
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accused Heafzur Rahman, laid the charge sheet before the court.  

5. Now, first question for determination is whether the trial court 

appreciated the evidence on record properly.  

  According to P.W-1 Amila Bewa, she is informant and victim. So, she 

is the prime witness. 

  In her evidence P.W-1 has stated that the occurrence took place two 

years ago (from the date of adducing evidence on 29-06-2019). On the day 

of occurrence she went to toilet. It was then 12.00/01.00 at night. When she 

returned to her house from the toilet, the accused entered to her house. The 

accused gagged her mouth. Her son Omirul, then, went to the neighbouring 

house and told them about the occurrence. The neighbours such as Motior 

Rahman and Sahamat Ali went her house and rescued her. Next day, there 

was village meeting, but the accused did not agree to compromise the 

matter. 

  In her cross P.W-1 has stated that there are houses of Kohinoor, 

Afzal, and Sahadul etc. She lodged the ezahar after three days.    

6. Thus, minute scrutiny of evidence of P.W-1 shows that the 

occurrence took place at midnight at about 12.00/01.00. The accused 

entered to her house and outraged her modesty. According to P.W-1, her 

son who is 9 years old informed the neighbour and the neighbours went to 

the house of P.W-1 and they rescued her from the clutch of the accused.  

  Perusal of the case record namely GR 955/2016 shows that the 

prosecution has not examined this vital witness Omirul. 

  Now let see the evidence of neighbours who came to the house of 

P.W-1. 

  P.W-2 Nur Hoque has stated that he knows nothing about the case.  

  P.W-3 Motior Rahman has stated on the day of occurrence at about 

05.30/06.00 A.M, the son of the informant went to his house and informed 

that the accused killed his mother. Accordingly, he went to the informant’s 

house and saw to gag the informant by the accused.   

  In his cross P.W-3 has stated that it was early morning when he went 

to the house of the informant.  

  P.W-4 Sahamat Ali has stated in his evidence that he knows both the 

informant and the accused. The occurrence took place 2/3 years ago (from 

the date of adducing his evidence on 29-08-2019). On the night of 
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occurrence he was sleeping. The daughter of the informant went to his 

house and told him that someone entered into the house and the man was 

doing something with her mother and her mother was beating the man with 

a stick. Accordingly he went to the house of the informant and saw torn 

wearing of the informant and she was beating the accused with stick. Then 

the accused went away. There was a meeting in the village, but the accused 

did not agree to settle the case.  

  In his cross P.W-4 has stated that he went to the house of the 

informant early in the morning. His house is ½ km away from the house of 

the informant. When he went to the place of occurrence, there was no other 

person. 

7. Thus, careful scrutiny of evidence of P.W-2, P.W-3 and P.W-4 shows 

P.W-2 knows nothing about the occurrence. So, the evidence of P.W-2 is got 

no value. According to P.W-3 and P.W-4 they went to the place of 

occurrence early in the morning. This means that they did not go to the 

house of the informant at night. According to P.W-1, the accused entered 

into her house at about 12.00/01.00 at night and her son called the 

neighbour instantly. So, there found gulf in the evidence of P.W-1 and P.W-

3, P.W-4. This gulf of evidence is outstanding and this may affect the 

prosecution case.  

  Another aspect is that according to P.W-4, the daughter of the 

informant went to his house and informed him about the occurrence.  

  But according to P.W-1, her son Omirul went to the nearby house 

and informed about the occurrence. P.W-1 has nowhere stated that her 

daughter went to the houses.  

  So, there is gulf between the evidence of P.W-1 and P.W-4. 

  According to P.W-1, Kohinoor, Afzal and Sahadul live nearby at her 

house. Interestingly these persons are not examined by the prosecution. 

P.W-3 Motior Rahman has also stated that Kohinur, Afzal and Sahadul live 

nearby the house of the informant. This implies that P.W-3 is not extreme 

neighbour of the informant. At the same time P.W-4 also live 1/2 k.m away 

from the house of the informant. So, the evidence of P.W-1 that 

neighbouring people went to the place of occurrence is not supported by 

P.W-3 and P.W-4.  
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  Thus, the evidence of P.W-1, P.W-3 and P.W-4 is found not free from 

doubt rather it is imbibed with many anomalies.   

8. The prosecution has not examined the vital witness namely Omirul. 

Though Omirul is a child of 9 (nine) years, but he is a vital witness, but he is 

not examined. The prosecution could have examined Kohinoor, Afzal and 

Sahadul. The said witnesses are important witness to find out the real truth. 

But the prosecution did not examine the said persons. This is a lapse on the 

part of the prosecution.   

9. Learned trial court has opined that the evidence of P.W-1, P.W-3 and 

P.W-4 is corroborated to each other. But discussion above shows that there 

are outstanding gulf in the evidence of P.W-1, P.W-3 and P.W-4.  

10. In view of above all, it leads to conclusion that the trial court has not 

rightly decided the case.  

  The appeal has got merit.  Accordingly, the appeal is allowed.  

  The judgment passed by learned trial court is set aside. The order of 

conviction u/s 448/354(B) I.P.C is also set aside. 

  The accused is acquitted and set at liberty. The bail bond stands 

cancelled and the bailor is discharged from all liabilities.  

  The LCR be send back with a copy of this judgment to the concerned 

court.  

 The appeal is disposed of.  

 Given under my hand and seal by this court on this 07th day of 

January 2020 at Bilasipara, Dist- Dhubri.     

 

 

 

       (Shri J. Borah) 

                       Addl. Session Judge, Bilasipara 

Transcribed & typed by, 

S. Brahma, Stenographer Gr. III. 


